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“To be ‘alive, alert and sensitive’ to the best interests of a child requires an amalgam of
considerations. It calls for a voice for the voiceless, a response to the personality of a child,
whose fragile and sensitive nature requires a comprehensive understanding of what it means to
nurture a child by considering the “best interests” of the child” (Baker v. Canada).

This paper is a synthesis of recent legal contributions focused on the treatment of the unaccompanied
refugee child (URC) in the asylum systems of the United Kingdom (UK) and Canada in respect of the ‘best
interests of the child’ (BIC) concept, jurisprudence and legislative framework guiding refugee
determination processes and associated decision-making considerations.

Part 1 provides an overview of the UK system and how the BIC vis-a-vis URCs is considered through the
UK’s national legislation and decision-making processes. The application of the BIC in conjunction with
the 1951 Refugee Convention and the principle of family unity is examined and a variety of case law
rounds out the paper.

Part 2 provides an overview of the Canadian legislation and jurisprudence governing the application of
BIC considerations in asylum procedures, with a focus on Child Refugee Claimants: Procedural and
Evidentiary Issues Guideline?, one of a series of instructive guidelines developed by the Immigration and
Refugee Board of Canada (IRB) to assist decision-makers in their adjudication of URC claims. The paper
also includes examples of how Canada’s courts have interpreted the BIC in conjunction with broad
refugee rights with reference to tribunal decisions and upper-court case law. The paper concludes with
a brief reflection on the nature of the UK and Canada approaches to the BIC.

While space necessitated limiting the discussion of the BIC to a review of two States’ approaches to their
respective refugee determination processes, there is nevertheless an additional international sphere of
URC claims analysis in the context of family unity, supported by a well-formed body of UN and European
Union (EU) legislation, principles and informed opinions on the importance of the BIC in EU law, as well
as the human rights nexus of family unity to the 1951 Refugee Convention. To date, the concept of
family unity has been explored more vigorously in the UK system than in Canada, no doubt by virtue of
the UK’s current position within the EU and the obligation/necessity for Member States to consider and
apply various pieces of legislation not applicable to Canadian decisions. Nevertheless, there is room for
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the consideration of the family unity provisions in national states’ systems as these continue to evolve
over time. Still, the reader will want to consider the sourced paper referenced below for an in-depth
understanding of the contemporary legal setting for this analysis and the extent to which the BIC can
reduce the margin of appreciation in migration control, influence the right to family unity and inform the
eligibility for protection in substantial terms3.

PART 1: BEST INTERESTS OF THE CHILD IN THE UK

This first section of the paper considers the extent to which the child’s best interests are considered in
the UK’s treatment of unaccompanied refugee children (‘URCs’) and identifies any gaps in protection,
where the child’s best interests are not considered or could be better protected. We provide a brief
overview of the domestic best interests’ statutory scheme and consider the extent to which the BIC has
been invoked in the UK as an interpretative instrument to illuminate the United Nations Refugee
Convention. We also examine the extent to which the BIC is reflected in the Immigration Rules relating
to family unity cases and URCs. Article 8 of the European Convention on Human Rights (Article 8 ECHR)
cases concerning removal and deportation are outside of the scope of this paper unless directly
affecting URCs. Note that this section is focused on law that will remain in effect after the ‘Great Repeal
Bill"* comes into effect after the UK’s withdrawal from the European Union (EU).

The Context

Although data on unaccompanied migrant children in the EU were fragmented and poorly
disaggregated®, according to the European Commission®, the number of unaccompanied children who
sought asylum in Europe quadrupled in 2015, to 88,300. Most (91%) were males. Around half were
Afghans. Over half were aged 16 to 17 years old (57%, or 50,500)’. Of the total number of
unaccompanied asylum seeking children in the EU, 35,250 sought asylum in Sweden; whereas less than
ten per cent of that number (3,045) sought asylum in the UK in 2015. This shows a 56% increase from
the previous year (1,945) and represented 9% of all asylum applicants. Only 23 per cent were granted
refugee status, significantly less than in other EU countries although roughly half are granted UASC
status®. Of the 1,655 asylum applications determined by the Home Office in 2016, 836 were granted
UASC status, 497 were granted refugee status, 50 were granted humanitarian protection and 256 were
refused leave.

The UK granted 32 per cent of cases considered in 2015 refugee status or subsidiary protection at first
instance, compared with 48 per cent across the EU°. In 2015, the United Kingdom granted 17,900
unaccompanied minors some form of protection status (a 26% increase since 2014), ranking fifth in the
EU behind Germany (148 200, or +212% compared with 2014), Sweden (34 500, or +4%), Italy (29 600,
or +44%) and France (26 000, or +26%).

1. Children’s Rights and the Refugee Convention

As several academics have commented?®, the 1951 Refugee Convention provides no special protection
measures for children'! and there is no reference to their best interests. Despite the fact that the
Refugee Convention was undoubtedly a product of its time and values'?, the omission is surprising given
that the need for special care and protection for children was first recognized by the League of Nations



as far back as 1924 in the Geneva Declaration of the Rights of the Child, which provided that the child
must be “the first to receive relief in times of distress”.** Jewish children were specifically targeted
during the Second World War, causing mass displacement of unaccompanied refugee children. Specific
provisions were made for ‘unaccompanied children’ in the 1949 Geneva Conventions®®, providing for the
free passage of assistance for children and pregnant women and for the good functioning of institutions
for the care of children in occupied territories. The International Refugee Organisation?® also called for
children to be given ‘all possible priority assistance,”’ showing contemporaneous awareness of the
especial vulnerability of children to persecution. J.M. Pobjoy describes the surprising circumstances in
which unaccompanied children were ultimately not included as a protected category in the refugee
definition in his elegant treatise ‘A Child Rights Framework for Assessing the Status of Refugee
Children’*®,

Several widely adopted international human rights treaties, such as the United Nations Convention on
the Rights of the Child (CRC) and the Committee on the Rights of the Child’s General Comments (General
Comments No. 62 and 14* in particular), provide useful interpretative aids in defining persecutory harm
and the Convention definition®®, in addition to the ICCPR? and the ICESCR?. Article 3 of the UN
Convention on the Rights of the Child gives the child the right to have his best interests assessed and
taken into account as a primary consideration in all actions or decisions that concern him:??

In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interest of
the child shall be a primary consideration.

Former Oxford University Professor Guy Goodwin-Gill has long argued that the CRC is critical in
determining whether a state owes a child international protection.?® Pobjoy has recently consolidated
this line of thinking in a comprehensive and scholarly work, which is essential reading for anyone
representing or making decisions relating to child asylum seekers?*. As a substantive right, an
interpretative legal principle and a procedural rule?, article 3(1) expresses one of the fundamental
values and Convention principles for interpreting and implementing all the rights of the child. It is a
dynamic concept which requires assessment appropriate to the specific context, including an age and
gender-sensitive approach?®.

Prior to the CRC, international instruments approached the child as the recipient of care and protection.
However, the CRC treats the child as a rights-bearer, rather than just an object of protection. Indeed,
children’s rights protected by the CRC cannot be derogated from?’. Moreover UNCRC General Comment
No. 6 expressly provides that the art. 2(3) ICESCR derogation (relating to economic rights and non-
nationals) does not apply to unaccompanied refugee children.

The following articles of the CRC might feature as fundamental cornerstones to a child rights-framework
to the Refugee Convention: the best interests of the child as a primary consideration under art. 3(1), the
right to life, survival and development (art. 6), prevention of trafficking and of sexual and other forms of
exploitation, abuse and violence (arts. 34, 35 and 36), the right to liberty and freedom from torture and
cruel, inhuman or degrading treatment or punishment (art. 37), prevention of forcible military
recruitment and protection against the effects of war (arts. 38, 39), full access to education (arts. 28,
29(1)(c), 30 and 32) and the right to an adequate standard of living (art. 27).

There is also a free-standing prohibition on refoulement of children where there are substantial grounds
for believing that there would be a real risk of irreparable harm to the child upon return to his country



of origin?. Although ‘irreparable harm’ is not defined, it clearly encompasses articles 6, 37 and 38.
Moreover irreparable harm might encompass the “particularly serious consequence for children of the
insufficient provision of food or health services.”?

Although the CRC and the child’s best interests have rarely been invoked in asylum cases in the UK,
there have been, since 2009, a small handful of decisions, culminating most recently in an authoritative
panel of the Upper Tribunal® citing with approval the decision of the Federal Court of Canada in Kim v
Canada (MCI) [2011] 2 FCR 448, which held that if a child's rights under the CRC were violated in a
sustained or systematic manner demonstrative of a failure of state protection, the child may qualify for
refugee status.

2. Best Interests in the United Kingdom

The UK ratified the CRC in December 1991 subject to an ‘immigration reservation’ excluding children
and young persons under immigration control. After considerable pressure, the UK removed its
reservations to the UNCRC 4 December 2008. Article 24 of the EU Charter of Fundamental Rights is an
incorporated and binding provision on all member states, including the UK: “in all actions relating to
children; whether taken by public authorities or private institutions, the child’s best interests must be a
primary consideration.”

Domestic jurisprudence relating to Article 8 of the European Convention on Human Rights (Article 8
ECHR) provides a rich source of law on the child’s best interests. Successive Conservative governments
have in recent years threatened to abolish the Human Rights Act 1998, which incorporated the ECHR
directly into domestic law, however as long as the UK remains a founding member of the Council of
Europe, the UK remains ultimately subject to the Court’s decisions. Immediate plans to abolish the
Human Rights Act 1998 have been shelved in the aftermath of Brexit and anecdotal evidence suggests
that many Conservative MP’s would oppose this proposal.

Insofar as best interests have been enshrined into the Statute book, there is effectively a dual hierarchy
of safeguards in the UK. First, the welfare of the child is paramount where the child's upbringing is
directly concerned; for example, in care, contact, residence, adoption and abduction cases, in how all
children are safeguarded and accommodated and how they are treated in family court proceedings.3!
Secondly, where the child is indirectly affected by an immigration decision relating, for example, to a
parent's immigration status, the child's best interests are a primary rather than a paramount
consideration in the UK.3? Therefore, the best interests of migrant children are a primary rather than a
paramount consideration in the UK.

Lady Hale observed in ZH Tanzania [2011] UKSC 4, that article 3(1) of the UNCRC “is a binding obligation
in international law, and the spirit, if not the precise language, has also been translated into our national
law.”3 However, section 55 of the Borders, Citizenship and Immigration Act 2009 Act is often utilized to
prioritize welfare over rights, which distorts the best interests assessment towards welfare issues, with
the child's other rights, including the right to have the child’s views respected, rarely being mentioned3.
This is clearly not what was envisaged, however, when Lady Hale observed that “the Strasbourg Court
will expect national authorities to apply article 3(1) of UNCRC and treat the best interests of a child as ‘a

primary consideration’.” On her analysis, it is plain that the welfare duty under section 55 of the Act
should be interpreted through a child’s rights lens to best interests under Art 3 CRC. Therefore, the



section 55 duty should not be open to distortion as the correlation between best interests and welfare is
clear and effectively synonymous.

Only in very recent policies®® has any attempt been made to define what the best interests concept
means. However, it is hoped that there will be far more emphasis on the best interests of the child and a
process in place to make a best interest assessment or determination in response to Lady Hale's
comments in MM & Ors [2017] UKSC 10 (see below).

Shortly after removing its immigration reservation from the CRC, the best interest duty was
incorporated into domestic law. Section 55 of the Act provides that in carrying out its functions relating
to immigration, asylum or nationality, the Secretary of State must make arrangements for ensuring that
those functions "are discharged having regard to the need to safequard and promote the welfare of
children who are in the United Kingdom." All children in the UK are covered by this provision without any
distinction or qualification as to residence or nationality. Statutory guidance was issued as to how this
duty is to be implemented: ‘Every Child Matters, Change for Children’.%® It was only after implementation
of section 55, therefore, that courts in the UK began to consider the child’s best interest as a mandatory
duty in immigration proceedings, starting with the landmark decision of the Supreme Court in ZH
Tanzania [2011] UKSC 4 and culminating in MM & ORS [2017] UKSC 1043, enjoining decision makers to
adopt a rigorous rights-based assessment of children’s welfare in immigration proceedings.

3. Best Interests as an Interpretative Instrument

Although the best interests of the child is a very well developed area of immigration law in the UK
relating to Article 8 ECHR family life cases®’, the application of best interests and the CRC to asylum
claims is still a fairly novel concept that is rarely invoked. As referenced above, article 3(1) of the CRC
provides that “the best interests of the child shall be a primary consideration.” The CRC provides a
valuable interpretative aid to the 1951 Refugee Convention definition and particularly as to the
interpretation of the minimum threshold for persecution; the alienage criterion; the definition of
‘particular social group’; and the exclusion provisions. As Pobjoy explains:

the rights protected under the CRC are tailored to take into account the fact that children
experience harms in different ways to adults. The treaty thus provides an automatic and
principled means for adapting the persecutory threshold to take into account a child’s
heightened sensitivities and distinct developmental needs.”3®

The UNCRC has highlighted the importance of interpreting a legal provision that is open to more than
one interpretation in the way that most effectively serves the child’s best interests*. The UNHCR
explained in its General Comment No. 14, that “the best interests of the child requires the harm to be
assessed from the child’s perspective,” which includes “an analysis as to how the child’s rights or
interests are, or will be, affected by the harm”*. General Comment No 14 has been approved by Lord
Carnwath as “the most authoritative guidance available on the effect of article 3.1”*!. The CRC offers a
“total approach to the protection and development of the child,”* setting out all the objectives and
elements of successful and durable solutions for unaccompanied refugee children®. As the most
authoritative and comprehensive expression of the full range of non-derogable civil, political, economic,
social and cultural rights of the child and of duties owed by a state to the child, the CRC represents the
most eloquent and powerful aid to interpreting the UN Refugee Convention and other protection claims
involving unaccompanied children.



Lady Hale, who has immeasurably developed and enriched the jurisprudence of the United Kingdom
relating to the best interests of the child in both immigration and family cases, broached this subject in
the case of E v Chief Constable of the Royal Ulster Constabulary [2009] 1 AC 536 (at paragraphs 8-9):

"8. ... the special vulnerability of children is relevant in two ways. First, it is a factor in assessing
whether the treatment to which they have been subjected reaches the 'minimum level of
severity' - that is, the high level of severity - needed to attract the protection of article 3. As the
Court recently reiterated in the instructive case of Mubilanzila Mayeka and Kaniki Mitunga v
Belgium (2008) 46 EHRR 23, para 48:

'In order to fall within the scope of article 3, the ill-treatment must attain a minimum level of
severity, the assessment of which depends on all the circumstances of the case, such as the
duration of the treatment, its physical or mental effects and, in some cases, the sex, age and
state of health of the victim.'

Detaining a Congolese child of five, who had been separated from her family for two months in
an immigration detention facility designed for adults, met that high threshold even though the
staff had done their best to be kind to her.

9. The special vulnerability of children is also relevant to the scope of the obligations of the
state to protect them from such treatment. Again, in Mubilanzila Mayeka and Kaniki Mitunga v
Belgium, at para 53, the court reiterated, citing Z, A, and Osman, that:

" ...the obligation on the parties under Article 1 of the Convention taken in conjunction with
Article 3 requires states to take measures designed to ensure that individuals within their
jurisdiction are not subjected to torture or inhuman or degrading treatment including such ill-
treatment administered by private individuals. Steps should be taken to enable effective
protection to be provided, particularly to children and other vulnerable members of society and
should include reasonable measures to prevent ill-treatment of which the authorities have or
ought to have knowledge."”

The former President of the Upper Tribunal, HHJ Blake, adopting Lady Hale’s approach of having
particular regard to the vulnerability of children, has repeatedly emphasized that the CRC serves as an
interpretative instrument to illuminate not only Article 8 ECHR claims* but also asylum claims involving
children. In LD (article 8 best interests of child) Zimbabwe [2010] UKUT 278, he observed: “Although
guestions exist about the status of the UN Convention on the Rights of the Child in domestic law, we
take the view that there can be little reason to doubt that the interests of the child should be a primary
consideration in immigration cases. A failure to treat them as such will violate Article 8(2) as
incorporated directly into domestic law.” (28)

Blake HHJ has also held that the best interest duty* goes beyond procedural safeguards to the
substantive asylum decision itself:

[1]t is not helpful to attempt to analyse the duty ... as being either procedural or substantive in
effect. It applies to the procedures involved in the decision-making process; but it will also apply
to those aspects of the substantive decision to which it is relevant”. This echoed Lady Hale in ZH
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Tanzania [2011] UKSC 4, who held that the best interest principle is relevant “not only to how
children are looked after in this country while decisions about immigration, deportation or
removal are being made, but also to the decisions themselves.”

This approach is clearly consistent with and echoes the UNHCR’s General Comment No.14 on the right of
the child to have his or her best interests taken as a primary consideration, which articulates how article
3(1) CRC should be interpreted in procedural and substantive terms®.

Thus, while the vast majority of cases concerning the best interest of the child tend to involve children
parties affected by the decision, as opposed to refugee children directly affected by the decisions, no
attempt has been made to restrict the scope of the best interests principle. Indeed, as explained in FM
(Afghanistan) v Secretary of State for the Home Department, UTIAC AA/01079/2010 (10 March 2011):
“[w]hilst this case is about the expulsion of a lone child who is separated from his family, it is unlikely
that his best interests are to be treated as of less importance or significance than those of a child whom
it is proposed to expel accompanied by a family member or members”*’

The minimum threshold for persecution is one area where the child’s best interests and the CRC might
intervene in such a way as to lower the threshold for a child as compared to adult cases. In Blake HHJ's
clearest pronouncement on the subject, he explained in ST (Child asylum seekers) Sri Lanka [2013] UKUT
00292 (23 May 2013) that the best interests of the child might “illuminate” a claim that the appellant is
a refugee or entitled to humanitarian protection:

we accept that the UN Convention on the Rights of the Child and other child-based instruments,
have relevance for the assessment of whether the harm that a child might face in the country of
origin is serious enough to engage international protection or whether any well-founded fear of
persecution is for a Refugee Convention reason. (at para 21)

He then went on to envisage how on the facts of that case, the child’s claim might succeed:

We have no doubt that if a real risk of harm to S on return is made out in this case, either
because of risk arising from the conduct of his parents or because S, or any child without family
or friends to turn to, was highly vulnerable to sexual abuse in one form or another, an asylum
claim or a claim to humanitarian protection could be made out. We accept that children can be
a social group and face a real risk of persecution as such: children under one year old in King
Herod’s Bethlehem being an obvious case in point. That does not mean that any risk of serious
harm that might happen to a child in his or her country of origin necessarily makes that child a
refugee. (at paragraph 22)

On the facts of this case, it is not difficult to envisage certain child-specific forms of harm invoking article
32 of the CRC on child labour, sexual and other forms of exploitation (art. 34), or indeed harmful
traditional practices (art. 24(3)) or abduction and trafficking of children (articles 11 and 35). It is also well
worth recalling that children cannot consent to these forms of ill-treatment, unlike adults®.

‘Upgrade’ asylum and protection appeals* were to be decided on the basis of a hypothetical return at
the date of the decision/hearing, as opposed to the date of the expiry of any existing leave to remain.
Although well-established,® this is an important point for children in the UK who, if accepted as minors,
will be granted limited leave to remain until they achieve 17.5 years of age. This underlines the
importance of a child’s claim to surrogate protection being properly assessed at the date of
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determination rather than on a speculative basis at some point in the future when their leave to remain
will expire. If there were any remaining doubt as to a judge’s duties under the CRC in a protection claim
such as this, the Tribunal clearly indicated in ST that any failure by the First-tier judge to consider the
best interests and welfare of the child would render a decision fatally flawed®.

The minimum threshold for persecution in children’s cases has also been explored in JA (child - risk of
persecution) Nigeria [2016] UKUT 560 (IAC,) an authoritative Upper Tribunal panel including another
former President, HHJ Collins, held: “A child can be at risk of persecutory harm contrary to the UN
Convention on the Rights of the Child in circumstances where a comparably placed adult would not be at
such a risk.” The issue was how seriously widespread discrimination against albinos in Nigeria might
affect a seven-year-old albino boy who had been living in the UK. The Upper Tribunal found that
“bullying and other unpleasant actions,” whether or not physical and “a general adverse attitude from
the public at large” would affect the child more deeply than a child brought up in Nigeria who had been
exposed to that from birth (14). This authoritative Tribunal panel then made the most clearly
enunciated proclamation of the applicability of the CRC to asylum claims in the UK to date:

15. The Convention on the Rights of the Child is clearly a relevant consideration that this
Tribunal and indeed all who deal with asylum issues should take into account, and it is clear that
a child could be at risk of persecutory harm contrary to the Convention in circumstances where
a comparably placed adult would not be at such risk. (emphasis added)

16. But as the UNHCR has observed in its Guidelines, ill-treatment which may not arise to the
level of persecution in the case of an adult, may do so in the case of a child, and the child's
youth immaturity, vulnerability etc. will rightly be related to how that child experiences or fears
harm.”

HHJ Collins also re-emphasized “discrimination which has particular adverse effects can mean that there
is persecution”, and cited with approval the decision in the Federal Court of Canada in Kim v

Canada (MCI) [2011] 2 FCR 448: if a child's rights under the CRC were violated in a sustained or
systematic manner demonstrative of a failure of state protection that child might qualify for refugee
status. He then observed:

...to acknowledge that children have distinctive rights was not to graft additional rights on to the
definition in the Refugee Convention of persecution but was instead to interpret the definition
of persecution in accordance with the distinctive rights that children possessed as recognised in
the CRC and it was a denial of the CRC rights that the court believed to be important in deciding
whether there was an entitlement to refugee status.

This decision underscores, therefore, the importance of a rigorous assessment of a child’s rights under
the CRC in all children’s asylum claims in order to interpret the definition of persecution in a manner
that is compatible with a child-rights framework. The facts of the case in JA clearly invoke various
articles of the CRC including harmful traditional practices (art. 24(3)), abduction and trafficking of
children (articles 11 and 35), the right to life, survival and development (art. 6) as well as potentially
prevention of trafficking and of sexual and other forms of exploitation, abuse and violence (arts. 34, 35
and 36) and full access to education (arts. 28, 29(1)(c), 30 and 32).

In addition to the cases cited, one can easily envisage scenarios where internal relocation might be
feasible for an adult. But for a child, the ordinary vicissitudes of life in the country of origin, to which the
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child will no longer be habituated, will readily invoke the right to development (art. 6), full access to
education (arts. 28, 29(1)(c), 30 and 32) and the right to an adequate standard of living (art. 27).
Notwithstanding the policy of granting UASC status to children until the age of 17.5, these principles
may equally apply to young persons who have only recently achieved majority. Moreover, the CRC is
applicable to all children — not just unaccompanied children — and thus the best interests and rights of
children should also be considered where children are dependent on their parent’s claim as this could
well impact on the outcome, as envisaged in the example given relating to internal relocation.

Following the decision in JA (child - risk of persecution) Nigeria, there can no longer be any shadow of a
doubt about the applicability of the CRC in asylum claims involving children in the UK, even after the
‘Great Repeal’. Notwithstanding the limitations in scope of the section 55 duty and the likely impact of
Brexit on the scope of Article 24 of the EU Charter of Fundamental Rights, the duty of the courts and
Tribunals in England and Wales to consider the best interests of the child in asylum cases is now well
entrenched into our common law. Indeed, it can also be said that since HHJ Collins’ recent decision in JA
(child - risk of persecution) Nigeria [2016] UKUT 560, the full panoply of protection under the CRC has
been adopted into our common law in considering asylum claims relating to children.

However, in terms of statutory incorporation, the section 55 duty is directed at the Secretary of State
and does not cover the courts and Tribunals, unlike the Children Acts. Given stated policy objectives of
child protection and safeguarding and the common law position explained above, there is a strong
imperative to strengthen the clarity and protection afforded by incorporating the entirety of the CRC
into domestic law by Statute, as well as to extend the scope of the best interests duty to the courts and
Tribunals. This is all the more so given that First-tier Tribunal judges have lost the jurisdiction to consider
‘not in accordance with the law’ grounds®?, which allowed First-tier judges to consider public law type
arguments surrounding whether the section 55 duty had been properly carried out by the Secretary of
State and remit cases for reconsideration where appropriate.

Given that reported domestic case law making explicit reference to the child’s best interests in
recognition cases is rare, there is also a strong imperative for clear guidance which draws from the
UNCRC General Comments® to explain how the CRC impacts on recognition of a child as a refugee
under the 1951 Convention. To this end, the 2016 Home Office Instruction®* is a good start and is most
welcome as it makes explicit reference to the relevance of the best interests of the child through all
stages of the refugee determination process.

4. Children as Members of a Family — the ‘Quintessential’ Social Group

Although the best interests of the child have rarely been considered in deciding whether a child is a
refugee in the United Kingdom, the courts have, largely as a result of Baroness Hale’s contribution, been
willing to interpret ‘particular social group’ in a child-friendly manner, as shown by decisions relating to
‘the family’ as a particular social group and ‘age’ as an immutable characteristic, in which it has been
accepted that persecution might be meted out against children because of their family
relationships/connections. These cases show that there is scope to interpret such cases in a way that is
sensitive to the specific vulnerabilities and interests of the child.

It is quite common for children not to know enough about their family circumstances to establish a
Convention reason, as explained below, for all kinds of reasons. Hence, the critical importance for the
child of the decision of the House of Lords in K and Fornah v SSHD SSHD 2006 UKHL 46, in which the
family was acknowledged as the quintessential or archetypal social group. The House of Lords



considered the problem arising where a family member attracts the adverse attention of the authorities,
for a non-Convention reason or for reasons unknown, and persecutory treatment is then directed at
other family members. The Court of Appeal had previously decided in Quijano v Secretary of State for
the Home Department [1997] Imm AR 227 that the principal must be persecuted for a Convention
reason for other family members to have a Convention reason. However, the Court of Appeal indicated
that Quijano was wrongly decided:

The drug baron's persecution of the stepfather was plainly not for a Convention reason, and he
could not have claimed recognition as a refugee. But there was nothing ... to suggest that the
real reason for the persecutory treatment of the appellant was anything other than his family
relationship with his stepfather. That relationship may in one sense have been fortuitous and
incidental... but if it was the reason for the persecution he feared it was, in principle, enough.
(per Lord Bingham, at 21)

However, where some members of a family face persecution, but not others, the issue of causation may
require close scrutiny: “while it is not necessary that all members of the social group in question are
persecuted... it is necessary that all members of the group should be susceptible to the persecution.” (per
Lord Earlsferry, at 75, emphasis added)

Another interesting dimension to the House of Lords decision in K and Fornah v SSHD SSHD 2006 UKHL
46 was the perspective brought to bear by Lady Hale, who identified that a mother’s perception of the
impact on her child of an egregious risk previously tolerated by her, may be what triggers their flight (at
89).

Age as an Immutable Characteristic

In LQ (Age: immutable characteristic) Afghanistan [2008] UKAIT 00005, the Tribunal found that an
Afghan orphan between the age of 12 and 18 who had nobody to turn to for protection was at real risk
of sexual abuse in Kabul, and that risk was in respect of his membership of a particular social group —
orphaned children. Age at the time of vulnerability to persecution is the kind of distinguishing
characteristic that makes a social group for the purpose of the 1951 Refugee Convention. The Tribunal
found that there would be no adequate reception facilities for an orphan child returned to Afghanistan;
therefore, he would be at risk of exploitation and ill-treatment. The Tribunal found that he was at risk
by reason of his age and held that his age was an immutable characteristic when determining whether
he was a member of a particular social group. Although age changes constantly, nothing can be done to
change it at the date of determination. Accordingly, the risk of serious harm was for a Convention
reason and the child was entitled to asylum. This decision was upheld by the Court of Appeal in HK
(Afghanistan) v SSHD [2012] EWCA Civ 315, clarifying that LQ was not authority for the proposition that
all Afghan children and even less all children i